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RECENT CASES. 

Hight to Follow Trust Funds — Does a Bank of Collection Become 
Trustee of Proceeds Collected '? — Rights of Owner Against Receiver. — 
Bank v. Austin, Receiver, 48 Fed. Rep. 25. Complainant bank 
sent certain drafts for collection to defendant bank. Drafts of the 
defendant bank for the amount on New York bankers were pro- 
tested and unpaid. Complainant's demand for payment was then 
refused by defendant bank. Four days afterward the defendant 
bank failed. There was no evidence by which the specific funds 
collected could be traced into the receiver's hands ; on the contrary 
the defendant bank, had after the date of collection proceeded to 
cash checks and make usual payments until date of failure, from 
the general fund, with which, it was alleged that the proceeds of 
the drafts had been hopelessly mingled. The theory of the com- 
plainant's claim was, " that the relation of the complainant to the 
defendant bank was not that of debtor and creditor, nor that even 
of a bank and its depositor, but that there was a trust relation 
existing between them," and that the amount of its claim consti- 
tuted " a first lien on all the assets in the hands of the receiver 
superior to that of the general creditors of the bank, " and claimed 
that the general rule that trust funds cannot be followed when they 
cannot be clearly distinguished from other property held by trustee 
had been modified by the position of the U. S. S. C. in Nat. Bank 
v. Ins. Co., 104 U. S. 54. " Equity will follow the money even if 
put into a bag, or an undistinguishable mass by taking out the 
same quantity, " and mainly also by the statement of the same court 
in Peters v. Bain, 133 U. S. 693: "Finally, however, it has 
been held as the better doctrine that confusion does not destroy 
the equity entirely, but converts it into a charge upon the entire 
mass, giving to the party injured by the unlawful conversion a 
priority of right over the other creditors of the possessor." The 
court held that the specific funds must be traced into the receiver's 
hand, and in dismissing the bill, said : ' ' This is not a case for the 
application of the rule invoked here by the complainant. To 
recur to the illustration of the trust-estate being in the bag, and 
that a court of equity will put its hand into the bag, and take out 
the same quantity as that which, by a misapplication, the trustee 
put in. The bag is not shown to have been closed and inviolate, 
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but it appears that the money was going out as fast as it was put 
in, and the collection of complainant's bills did not in fact increase 
the general assets of the bank, but, rather, that they were part 
and parcel of the funds which were lost in the wreck of the bank. 
In the case of Railroad Co. v. Johnston, 133 U. S. 577, 10 Sup. Ct. 
Rep. 393) the court says, quoting with approval : ' A banker who 
is, to his own knowledge, hopelessly insolvent, cannot honestly 
continue his business, and receive the money of his customers, 
and, although having no actual intent to cheat and defraud a par- 
ticular customer, he will be held to have intended the inevitable 
consequences of his own act to cheat and defraud all persons 
whose money he receives, and whom he fails to pay, before he is 
compelled to stop business. ' In the light of this authority, the 
offcer responsible for continuing the business of this bank after 
hopeless insolvency had supervened, which must have been known 
at least to the president of the bank, was committing a fraud in 
receiving the money of innocent depositors and others ignorant of 
its true condition. The complainant bank was the victim of this 
fraud, as well as others, who had all been alike misled and 
deceived by the apparent solvency and good credit of the bank. 
But, in a legal or moral point of view, was the fraud any deeper 
or more flagrant upon the complainant than upon the other cred- 
itors of the bank ? It is insisted that the relation of the complain- 
ant and defendant bank was that of principal and agent ; that the 
complainant bank, by its instructions to collect and remit, never 
agreed, by any implication, to stand on any other than a strictly 
fiduciary relation ; and that such relation is a different one, and 
one of higher trust, so to speak, than the relation of a depositor or 
other debtor of the bank. We have seen that the authorities do 
not sustain this distinction as a ground for a preference in the dis- 
tribution of the general assets of a broken bank ; and, upon prin- 
ciple, can such a preference be maintained ? It is common, every- 
day business for banks to employ each other as collection agencies ; 
and they perform this duty in no exceptional way, but in the same 
manner in which they do the general business of the bank. A 
bill is collected by a bank, and the proceeds mingled with the 
general assets, so as to be entirely undistinguishable, and with no 
ear-marks or means by which it can be identified or traced into 
any new investment. The bank breaks. Now, on what principle 
does he stand on other or higher ground than he who, with faith 
in the solvency of the bank, deposits his money and loses it? 
The contention here is not supported either by sound reason or 
authority. " 



